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THE BRANDEIS MUDDLE. 





The controversy that has arisen over the 
appointment of Louis D. Brandeis to the 
Supreme Bench is, in whatever aspect ex- 
amined, very unfortunate. For, if con- 
firmation fails, there will be a suspicion 
fixed in the minds of probably a great 
majority of citizens that his defeat was 
brought about by representatives of big 
business who feared that the liberalism of 
Mr. Brandeis would likely prejudice their 
interests. If the nomination is confirmed, 
the reflections already cast upon the ethical 
standing of Mr. Brandeis not only by mem- 
bers of the Boston bar but by such leaders 
of the profession as Root, Taft, Baldwin, 
Rawle, and others is likely to cause many 
careful and reflecting minds to lose con- 
fidence not only in the nominee himself, 
but in the decisions. of the court of which 
he is a member. 

In view of the present situation the 
Senate is confronted with a serious re- 
sponsibility to thoroughly sift all of the 
evidence presented and make a finding of 
fact with respect to the ethical fitness of 
Mr. Brandeis so that it shall appear on 
confirmation that the charges of his tra- 
ducers are untrue, to be explained, if at all, 
only on the ground of the ultra-conserv- 
ative’s abhorrence of extreme radicalism; 
and on the other hand, if confirmation 
should fail, that it may appear as a proven 
fact that Mr. Brandeis is so careless of, 
or indifferent to, accepted standards 
of legal ethics, that his elevation to the 
Supreme Bench would detract from the 
prestige of the court itself for which reason 
alone and no other confirmation is properly 
withheld. 





It is difficult for those unacquainted with 
Mr. Brandeis to form much of an opinion 
from the published proceedings before the 
Senate Committee. It appears that the 
Harvard faculty is hopelessly divided on the 
issue, the majority, with President Lowell 
as a mouthpiece, alleging his unfitness, 
while others, speaking through Arthur D. 
Hill and others, equally enthusiastic in 
favor of his qualifications, intellectually and 
otherwise. 


One interesting observation by Mr. Hill 
in the letter read in evidence, would seem 
to call for further explanation. Mr. Hill 
attributed Mr. Brandeis’ unpopularity with 
the Boston bar to the circumstances shown 
that he is “a radical, an outsider, success- 
ful and a Jew.” This was in a letter read 
to the Senate judiciary sub-committee by 
George W. Anderson of Boston, written 
by Arthur D. Hill of Boston, who further 
said he thought Mr. Brandeis was the best 
fitted man in Boston for the Supreme Court 
of the United States. It would be “difficult 
if not impossible,” he said in the letter, 
“for a radical to be popular with Boston 
lawyers.” He argued that Mr. brandeis 
had rendered great public service, was 
actuated by high motives, and had sacrificed 
much money for his ideals. 


On the other hand, Mr. Arthur E, Pills- 
bury, of Boston, who represented the view 
of probably the majority of the Boston 
bar, testified that Mr. Brandeis’ reputa- 
tion at the Boston bar was not such as to 
make him a good justice. His characteriza- 
tion was quite the least complimentary yet 
presented to the committee, but when asked 
by the Senators to state specific instances 
and conversations he declined to answer. 
“Mr. Brandeis’ reputation as it has come 
to me,” he said, “is that of a very active, 
adroit and successful business lawyer of 
unbounded audacity—if you wish to go 
into questions touching integrity, a man 
of duplicity, double dealing, who works 
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under cover so no one can ever know where 
I have never heard him accused of 
transactions.” Mr. 


he is. 
cheating in money 
Pillsbury said, in answer to questions by 
Mr. Anderson, that he was attorney for 
years for the elevated roads and gas in- 
terests which had been attacked by Mr. 
Brandeis. He said he had never met Mr. 
Brandeis more than a dozen times—in fact 
had carefully avoided him. What he 
knew of him, he said, was hearsay. 

There does not seem to be much of pro- 
bative value either in the testimony of Mr. 
Hill or Mr. Pillsbury. The evidence is not 
of a character that lawyers themselves 
would regard as sufficient even in proof of 
reputation. 

Where there is so much smoke there must 
be some fire. Let the Senate uncover 
the rubbish of personal likes and dislikes 
and find out whether they are provoked 
by the actual misconduct and low ethical 
ideals of Mr. Brandeis or spring from in- 
tellectual, professional or personal an- 
tipathies on the part of his professional 
brethren. In the meantime, Mr. Brandeis 
is entitled to the benefit of the rule that 
presumes innocence, even with respect to a 
man’s reputation, until proven guilty by 
something more than hearsay and opinion 
evidence. A. H. R. 








NOTES OF IMPORTANT DECISIONS. 


EVIDENCE — INSTRUCTION COMMENT- 
ING ON “DISREPUTE” OF EXPERT TESTI- 
MONY.—The Fourth Circuit Court of Appeals 
undertakes, in disapproving an instruction by 
a trial judge on the quality and credit to be 
given to expert testimony, to set such a matter 
right, the instruction and the Appeals Court’s 
ruling to be read in the light of the latitude 
given to federal court to comment to the jury on 
facts in evidence. Perkins v. United States, 
228 Fed. 408. 

The instruction that was held error is quite 
a free comment on the expert evidence in a 





homicide case, where insanity was set up. It 
spoke of what might be called “an undeserved 
disrepute” attaching to such evidence and it 
lays down the rule in effect that the only ex- 
perts who ought to have any credit given to 
them are those who speak from their own 
knowledge and experience and not those who 
have learned from books what they testify 
about. For example, as proof of this, the judge 
said: “All of us know in our knowledge that 
twenty years ago we could take a medical 
book and read the positive opinion that miasma 
proceeded from what they called malaria or 
bad water; you now take a medical book, and 
they tell you it proceeds from neither of these 
causes, but proceeds from the bite of a mos- 
quito.” The court went on to say that in 
twenty years from now all the present day 
medical books would be considered worthless. 

But what has that to do with the question? 
Any witness testifying from personal experi- 
ence would draw conclusions to-day, that 
would seem absurd twenty years from now. It 
is impossible for any man with any scientific 
knowledge worth considering to put aside his 
subconscious knowledge from his experience 
knowledge. The latter is whoitly permeated and 
saturated by the former. 

The Appeals Court said: “The knowledge of 
experts in any science or art would be ex- 
tremely limited if it extended no further than 
inferences from phenomena falling within 
their own experience. Their testimony is ad- 
mitted as valuable because based on their 
special knowledge, derived not only from ex- 
perience, but from the experiments and reason- 
ing of them, communicated by personal asso- 
ciation or through books or other sources. It 
is more or less valuable according to the 
source from which it comes, but the general 
proposition that it is of no law value, unless 
based on personal experience, ‘is not sound.’”’ 

We think this statement eminently salu- 
tary. Our rules of law so far as a matter of 
this kind is concerned, are upon conditions in 
our surroundings. If a medical man can be 
called in to diagnose us for disease, because he 
is licensed as a competent practitioner, the 
policy of our law ought to permit his testimony 
as an expert, but independently of this it is 
valuable according to the consensus of opin- 
ion. 





EQUITY—BILL BY STOCKHOLDER TO RE- 
COVER TRIPLE PENALTY UNDER ANTI- 
TRUST LAW.—In Fleitmann v. Welsbach 
Street Lighting Company, 36 Sup. Ct. 233, United 
States Supreme Court holds that a stockhold- 
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er’s suit in equity against his own company 
and a number of other corporations and indi- 
viduals to compel the defendants other than 
his own company to pay to the latter three-fold 
damages under the anti-trust law cannot be 
maintained, his own corporation refusing to 
sue. There was dissent, but no opinion, by 
Justices McKenna and Pitney. 


Justice Holmes, speaking for the majority, 
says: “Of course, the claim set up is that * * * 
if the corporation were proceeding directly 
under the statute no one can doubt that its 
only remedy would be at law. Therefore the 
inquiry at once arises why the defendant’s 
right to a jury trial should be taken away be- 
cause the present piaintiff cannot persuade the 
only party having a cause of action to sue— 
how the liability, which is the principle mat- 
ter, can be converted into an incident of the 
plaintiff's domestic difficulties with the com- 
pany that has been wronged. No doubt there 
are cases in which the nature of the right as- 
serted for the company, in the failure of the de- 
fendants concerned to insist upon their rights, 
under a different state system, has led to the 
whole matter being disposed of in equity; 
but we agree with the courts below that when 
a penalty for triple damages is sought to be 
inflicted, the statute should not be read as at- 
tempting to authorize liability to be enforced 
otherwise than through the verdict of a jury 
in a court of common law.” 

If this ruling is not in the teeth of the 
maxim ubi jus ibi remedium, where there is 
a right there is a remedy, (Hughes, The Law 
Restated, p. 265), it is difficult to consider this 
as much more than a glittering generality. 
If there is not here a knockout, the maxim is 
staggering near the ropes. But we still be- 
lieve in the maxim and feel that we must, or 
our hold on the law as a system that aims 
at justice will be slipping. ‘ 

But the Justices possibly were thinking of 
federal courts as courts of equity, and not of 
state courts, where equity supplies that where- 
of the law by reason of its universality is de- 
ficient. Under this principle a court of equity 
should get the necessary parties before it and 
mould the procedure so that a jury’s verdict, 
if one is by the Constitution entitled to have 
that, shall not be merely advisory to a court, 
but shal] govern it as it governs a court of 
common law. Is it not better to modify a rule 
of procedure than to deny altogether entrance 
into a court of equity? Was there ever a 
constitutional principle that was supposed to 
stand as a bar against a claim of right in a 
court either of equity or common law? 





TO WHAT EXTENT DOES THE CAR- 
MACK AMENDMENT TO THE 
HEPBURN LAW AFFECT COM- 
MON LAW REMEDIES AND 
PROCEEDINGS IN THE STATE 
COURTS? 





The subject will, for convenience, be con- 
sidered in three divisions: 

First, I will make a general statement 
of the conditions that lead to the passage 
of the law. 

Second, I will discuss the law as it spe- 
cially applies to causes of action arfsing 
on account of damage due to delay, of 
injury to, or loss of, property in transit 
under through bills of lading issued by in- 
terstate carriers, and to causes of action 
arising because such carriers fail to com- 
ply with the provisions of Sections 8 and 
9 of the original act, or because they violate 
said provisions. 

Third, I propose to make a specific ap- 
plication of the law to the right of an 
interstate shipper to waive the shipping 
contract and charge the carrier under its 
common law liability. 

Under the common law, the initial car- 
rier could, in its shipping contract, elect 
to limit its liability to damage sustained by 
the shipper on its own line; but if the initial 
carrier elected to contract for through ship- 
ment, it was liable to the shipper for any 
damage sustained on the lines of the con- 
necting carriers as well as on its own line. 
This rule is based on the law of agency—a 
principal is liable for the act of his agent. 

The uniform doctrine of the English 
courts, beginning with the Muschamp case, 
decided in 1841, briefly stated, was that 
when a common carrier accepted goods 
for shipment, the destination of which was 
beyond its own line, it was, in the absence 
of a special contract otherwise, conclusively 
presumed to have contracted for thorugh 
shipment and liable on its contract. A few 
of the American courts held to the same 
rule. The rule of the English courts was 
repudiated by the Federal Supreme Court 
and by a majority of the state courts; and 








208 CENTRAL LAW JOURNAL 





No. 12 








the general doctrine accepted was, that a 
carrier, in the absence of a special con- 
tract, was bound only to carry over its 
own line and deliver to a connecting car- 
rier, after which its liability as a carrier 
ceased and it then became liable only as a 
forwarder. Finally, the universal custom 
practised by carriers, was for each carrier 
in the route to limit, by special contract, its 
liability to damage occurring on its line and 
otherwise limit its common law liability, 
except for acts of gross negligence. This 
condition resulted in much trouble, delay 
and expense to the shippers in collecting 
claims from the carriers for loss and dam- 
age, and required the shipper to follow his 
claim through the various departments of 
two or more separate carriers until not only 
his patience, but his money was entirely ex- 


hausted. 

The states were without power to legis- 
late concerning interstate carriers, and 
Congress, having plenary power in matters 
of interstate commerce, with no limitations 
save those in the Federal Constitution, was 
prompted by the foregoing recited condi- 
tions to relieve the shipping public of these 
burdens; and, with that end in view, it 
enacted what is known as the Carmack 
Amendment. This law, briefly stated, pro- 
vides that a receiving carrier shall issue 
a bill of lading providing for through ship- 
ment, making all connecting carriers its 
agents, instead of agents of the shipper; 
also that the initial carrier shall be liable 
for all damage in transit, any special con- 
tract to the contrary, notwithstanding. 

In the outset, it is well to notice the most 
pertinent features wherein jurisdiction has 
been withdrawn from state courts. It goes 
without saying that state courts have no 
jurisdiction in the enforcement of rights 
growing out of national legislation if by 
the express terms of such legislation ex- 
clusive jurisdiction is conferred upon com- 
missions or the Federal courts. Under this 
act, if a shipper who has sustained damage 
as the result of a discriminatory rule, pro- 
mulgated by a carrier, files his complaint 
with the Commission and it is by that body 





adjudicated that such rule is unreasonable 
or discriminatory, the state court has no 
jurisdiction, and redress must be sought 
either before the Commission or in the 
Federal court. In other words, the con- 
sideration of and decision in such a case 
would involve the determination of mat- 
ters calling for the exercise of the adminis- 
trative power and discretion of the Com- 
mission; hence, exclusive jurisdiction for 
the redress of an injury in such a case has, 
under Sections 8 and 9 of the original Act, 
been conferred upon the Commission or 
the Federal court, as the complaining ship- 
per may elect. 

Section 7 which amends Section 20 of 
the original Act, so far as material here, 
provides: 

“That any common carrier, railroad or 
transportation company receiving property 
for transportation from a point in one state 
to a point in another state, shall issue a 
receipt or bill of lading therefor and shall 
be liable to the lawful holder thereof for 
any loss, damage or injury to such property 
caused by it or by any common carrier, 
railroad or transportation company to 
which such property may be delivered or 
over whose line or lines such property may 
pass, and no contract, receipt, rule or regu- 
lation shall exempt such common carrier, 
railroad or transportation company from 
the liability hereby imposed. Provided, 
that nothing in this section shall deprive 
any holder‘of such receipt or bill of lading 
of any remedy or right of action which he 
has under existing law.” 

Section 8 of the original Act proyided 
in substance, that in case any common car- 
rier, subject to the provisions of the Act, 
shall do, or permit to be done, anything 
prohibited or declared to be unlawful, or 
shall omit to do anything required to be 
done, such common carrier shall be liable 
to the person or persons injured thereby 
for the full amount of damages sustained in 
consequence of any such violation, together 
with reasonable counsel fees, to be fixed by 
the court, in every case of recovery. 

Section 9 provides, in substance, that 
any person, claiming to be damaged by any 
common carrier, may either make com- 
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plaint to the Commission as thereafter pro- 
vided or may bring suit in any district court 
of the United States of competent jurisdic- 
tion; but that such persons shall not have 
the right te pursue both remedies, and must 
in each case elect which one of the two 
methods of procedure he will adopt. It 
cannot bé doubted that if it were not for 
the proviso in Section 22 of the original 
Act and of Section 20 of the Amendment, 
the Federal courts would have exclusive 
jurisdiction of all matters included in Sec- 
tions 8 and 9, supra. 

In this discussion it must be remembered 
that we are dealing with the remedy and not 
with the substantive law creating the right 
or giving the cause of action. In order to 
ascertain the true meaning and intent of 
these provisions, it is pertinent to construe 
them in connection with the proviso in Sec- 
tion 22 of the original Act, which reads: 

“And nothing in this Act contained shall 
in any way abridge or alter the remedies 
now existing at common law or by statute, 
but the provisions of this Act are in addi- 
tion to such remedies.” 

As we have said, it has been argued by 
able lawyers, with much plausibility that, 
since the decisions in the Clegg and Cron- 
inger cases, supra, not only was all remedy 
by virtue of any state statute, but that like- 
wise all common law remedies theretofore 
existing, were abrogated. It is my opinion 
that this contention is not warranted by the 
language of the Act, or by the language of 
the court in the Croninger case,’ construing 
it. In the first place, it cannot be doubted 
that the state courts, having general juris- 
diction, not only have authority to enforce 


rights arising under the Federal Consti-_ 


tution and rights created by Federal stat- 
utes, but on the other hand, it is their im- 
perative and sworn duty to enforce such 
rights when parties are properly before 
them seeking relief. This obligation is en- 
joined upon them by the Federal Consti- 
tution.” 


(1) Adams Ex. Co. v. Croninger, 226 U. S. 
491, 57 L. Ed. 314, 33 Sup. Ct. 148, 44 L. R. A. 
CN. 8.) 257. 

(2) 111 U. S., book 28, page 542. 





Hence, that the state courts have con- 
current jurisdiction in all cases of action 
secured by the Constitution and laws of the 
United States, except where conclusive jur- 
isdiction is conferred on the National 
courts, can no longer be a debatable ques- 
tion. Certainly, in all causes wherein they 
have jurisdiction, the state courts must ap- 
ply the procedure provided by the state, 
including the common law procedure 
recognized as in force; and they cannot be - 
compelled to follow the procedure provided 
by the Federal law. The provisions of the 
law now under consideration were before 
the Federal Supreme Court the first time 
when this point was directly passed upon, in 
the case of Texas & Pacific Railway Co. v. 
Abilene Cotton Oil Co.,? in which suit the 
Cotton Oil Company based a right of re- 
covery on the ground that the rates fixed 
and charged were discriminatory and un- 
reasonable and constituted an undue per- 
formance. - While that case arose under the 
original Act of 1887, yet the proviso in Sec- 
tion 22 thereof is similar to the proviso 
in Section 20 of the Carmack Amendment, 
being in fact, somewhat broader in its 
terms. The plaintiff made the contention 
that its right to maintain that suit in the 
state court was preserved under Section 22 
of the Act. The court in disposing of this 
contention, through Mr. Justice White, 
said : 

“But it is insisted that however cogent 
may be the views previously stated, they 
should not control, because of the following 
provision contained in Section 22 of the 
Act to regulate commerce, namely: ‘Noth- 
ing in this Act contained shall in any way 
abridge or alter the remedies now existing 
at common law or by statute; but the pro- 
visions of this Act are in addition to such 
remedies.’ This clause, however, cannot 
in reason be construed as continuing in ship- 
pers a common law right, the continued ex- 
istence of which would be absolutely in- 
consistent with the provisions of the Act. 
In other words, the Act cannot be held to 
destroy itself. The clause is concerned 
alone with the rights recognized in, or 
duties imposed by, the Act and the manifest 


(3) 204 U. S. 426, 51 L. Ed. 553. 
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purpose of the provision in question was 
to make plain the intention that any specific 
remedy in and by the Act should be re- 
garded as cummulative when other appro- 
priate common law or statutory remedies 
existed for the redress of the particular 
grievance or wrong dealt with in the Act.” 

Then the court proceeds to discuss the 
proposition that to permit -parties in the 
first instance to resort to the courts for the 
purpose of having determined the reason- 
ableness of a rate approved by the Commis- 
sion, was wholly inconsistent with the pur- 
poses of the Act, and would have the effect 
to destroy it. This is clear from the lan- 
guage of the court in the case just cited. 

Section 22 of the original Act was in full 
force on the date the Carmack Amendment 
took effect, and by Section 20 of the 
Amendment, this Section was specifically 
continued in force. Thus, it would seem 
clear from this language and from the con- 
struction placed thereon by Mr. Justice 
White that all statutory, as well as common 
law, rights and remedies, were not affected, 
except so far as a continuation of their ex- 
istence would be absolutely opposed to the 
purposes of either the original Act or the 
Carmack Amendment, or in direct conflict 
with some of their provisions. Were it not 
for the language used by the court in the 
Croninger case,* it seems there would be no 
ground for a diversity of opinion in this re- 
spect. Mr. Justice Lurton in delivering the 
opinion in that case, speaking of rights and 
liabilities growing out of Section 20 of the 
Carmack Amendment, said: 

“What this court said of the 22 Section 
of this Act of 1887 in the case of Texas 
& Pac. Ry. Co. v. Abilene Cotton Oil Co., 
204 U. S. 426, 51 Law Ed. 553, is applicable 
to this contention. It was claimed that that 
Section continued in force all rights and 
remedies under the common law or other 
statutes ; but this court said of that conten- 
tion what must be said of the proviso in 
the 20th Section that it was evidently only 
intended to continue in existence such other 
rights or remedies for the redress of some 
specific wrong or injury, whether given by 
the Interstate Commerce Act, or by state 
statute, or common law, not inconsistent 


(4) Supra. 





with the rules and regulations prescribed 
by the provisions of this Act. Again it 
was said of the same clause, in the same 
case, that it could not in reason be con- 
strued as continuing in a shipper a common 
law right, the existence of which: would be 
inconsistent with the provisions of the Act. 
In other words, the Act cannot be said 
to destroy itself.” . 

From this language, it will be seen that 
Mr. Justice Lurton says that to hold that all 
rights and remedies under the state law 
were preserved, would be tantamount to 
holding that the proviso would destroy the 
Act itself. He does not say that the com- 
mon law rights and remedies, which were 
not inconsistent with the purposes of and_ 
in direct conflict with the Act, were not 
continued in full force and effect; but he 
quotes approvingly the language of the 
court in the case of Texas & Pac. Ry. Co. 
v. Abilene Cotton Oil Co.® 

In this connection it is relevant to note 
that Mr. Justice White concurred in the 
opinion delivered by Mr. Justice Lurton in 
the Croninger case, which was only a few 
years after the opinion in the case of Texas 
& Pac. Ry. Co. v. Abilene Cotton Oil Co. 
Whatever doubt may have arisen on ac- 
count of the language of Mr. Justice Lur- 
ton, and the confusion incident thereto, as 
to the jurisdiction of state courts in such 
matters, have been completely removed 
and the mist cleared away by reason of 
certain decisions of that high court at its 
last term, and there can now be no uncer- 
tainty as to the correct interpretation of 
this provision. ‘The question involved in 
the case of Pa. Ry. Co. v. Puritan Coal 
Mining Co.,° decided by the Supreme 
Court, April 5, 1915, was as to whether or 


| not the state court in Pennsylvania had 


jurisdiction of a cause of action arising 
under Sections 8 and 9 of the Interstate 
Commerce Law on account of the refusal 
of the railroad to perform its duty to fur- 
nish cars in accordance with the rule of 
the company. It was claimed in that case 
that the railroad company unjustly dis- 


(5) Supra. 
(6) 237 U. S. 121, 35 Sup. Ct. 484. 
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criminated against the plaintiff. The rail- 
way company pleaded want of jurisdiction 
in the state court over the subject matter, 
and contended that under Sections 8 and 
9, exclusive jurisdiction was conferred upon 
the Interstate Commerce Commission and 
the Federal Courts. In disposing of this 
contention, the court, through Mr. Justice 
Lamar, stated: 

“But Sections 8 and 9 standing alone, 
might have been construed to give Federal 
Courts exclusive jurisdiction of all suits for 
damages occasioned by the carrier violating 
any of the old duties which were preserved, 
and the new obligations which were im- 
posed by the Commerce Act. And, evi- 
dently, for the purpose of preventing such 
a result, the proviso to Section 22 declared 
that ‘nothing in this Act contained shall in 
any way abridge or alter the remedies now 
existing at common law or by statute, but 
the provisions of this Act are in addition 
to such remedies.’ That proviso was added 
at the end of the statute, not to nullify other 
parts of the Act, nor to defeat rights or 
remedies given by preceding sections, but to 
preserve all existing rights which were not 
inconsistent with those created by the 
statute. It was also intended to preserve 
existing remedies, such as those by which 
a shipper could, in a state court, recover 
for damages to property while in the hands 
of an interstate carrier ; damages caused by 
delay in shipment ; damages caused by fail- 
ure to comply with its common law duties, 
and the like.” 

The claim for damages in the case quoted 
from, arose in 1902, prior to the Carmack 
Amendment; and it may be contended that 
the language used by the distinguished 
jurist might not be applicable to a similar 
situation occurring since the Amendment. 
Following this case, however, at the same 
term, the court through the same justice, 
in the case of Eastern Ry. Co. of New Mex- 
ico, et al., v. Littlefield, et al.,7 where the 
cause of action alleged was a failure of 
the railroad company to deliver 200 cars 
in accordance with a verbal agreement of 
the railway station agent, which were to 
be delivered in September or October, 1907, 
(subsequent to the passage of the Carmack 
Amendment), referred to the case of Pa. 


(7) 236 U. S, 140, 35 Sup. Ct. Rep. 489. 





Ry. Co v. Puritan Coal Mining Co.,* and 
used this language: 


“The decision in Pa. Ry. Co. v. Puritan 
Coal Mining Co. just decided, 237 U. S. 121, 
makes it unnecessary to do more than re- 
peat that under the proviso to Section 22 
of the Commerce Act, the state courts, by 
virtue of their general jurisdiction, can de- 
termine the right of a shipper to damages 
for failure to supply cars in cases like that 
presented by the plaintiff’s pleading in the 
present suit. There was, therefore, no error 
in overruling the defendant’s demurrer.” 


To prove more conclusively, if pos- 
sible, that Congress did not deprive 
state courts of jurisdiction in such mat- 
ters, the case of Ill. Central Ry. Co. v. 
Mulberry Hill Coal Co.* in error to the 
Supreme Court of the State of IIl., de- 
cided June 14, 1915, is here cited. This 
also was a suit on account of the failure 
of the Railway Co., an interstate carrier, 
to furnish cars, and wherein it was 
charged as unlawfully discriminating 
against the Coal Company. The court, 
through Mr. Justice Pitney, said: 

“It is true that the. Puritan case arose 
before the passage of the Hepburn Act of 
1906, (meaning the Carmack Amendment), 
but there is nothing in the Amendments in- 
troduced by that Act to affect the jurisdic- 
tion of the state court in an action such 
as the present.” 

So, it must be perfectly clear to all 
that the Carmack Amendment did not 
destroy or affect any common law remedy 
theretofore existing, unless such remedy 
was diametrically opposed to the pur- 
poses of the Federal. Act, or in direct 
conflict with some of its provisions. Like 
the repeal of statutes, the jurisdiction of 
courts is not defeated by implication, ex- 
cept in cases where the inference is ir- 
resistible. This was made clear by Mr. 
Justice Lamar in the case of Galveston, 
H. & S. A. R. Co. v. Wallace,’® wherein 
it was stated: 

“But the jurisdiction is not defeated by 
implication. And, considering the relation 

(8) Supra. 


(9) 35 Sup. Ct. Rep. 760. 
(10) 225 U. S. 481. 
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between the Federal and state government, 
there is no presumption that Congress in- 
tended to prevent state courts from exer- 
cising the general jurisdiction already pos- 
sessed by them, and under’ which they had 
the power to hear and determine causes 
of action created by Federal statute. Robb 
v. Connolly, 111 U. S. 542, supra. 


“On the contrary, the absence of such 
provision would be construed as recogniz- 
ing that where the cause of action was not 
penal, but civil and transitory, it was to be 
subject to the principles governing that 
class of cases, and might be asserted in a 
state court as well as in those of the United 
States. This presumption would be 
strengthened as to a statute like this, passed 
not only for the purpose of giving a right, 
but of affording a convenient remedy.” 


This case also involved the considera- 
tion of provisions 8 and 9 of this law and 
was for a failure of the interstate carrier 
to deliver certain goods which had been 
committed to its care for transportation. 


It results from the foregoing, that in 
all causes of action prior to the Hepburn 
law and the Carmack Amendment, 
wherein the state courts had jurisdiction, 
and the plaintiff had the right to sue in 
such state, charging the defendant with 
its common law liability, such right was 
left unaffected. On the other hand, dam- 
ages claimed under the Hepburn law and 
the amendments thereto, because of the 
fixing and promulgating of discretionary 
rules by the carriers, and all cases in 
which the rules are attacked as being 
unfair or discriminatory (such questions 
calling for the exercise of judgment and 
discretion of the administrative power) 
are for the Commission, in the first in- 
stance, to say whether such rules are fair, 
or whether unjust discrimination has 
been made in favor of one class of ship- 
pers against another; and in such cases, 
no court, state or Federal, has jurisdic- 
tion. ‘After the Commission has pro- 
nounced a rule of the carrier to be just, 
recovery for damages may then be sought 
either before the Commission or in a 
Federal Court of competent jurisdiction. 


If, however, the carrier’s rule, as filed - 





with the Interstate Commerce Commis- 
sion, is fair and reasonable, but has been 
unequally and unfairly applied, and a 
party sustains damage on account of the 
violation of the discriminatory enforce* 
ment of such rule, there is no administra- 
tive question involved, and the state 
courts have jurisdiction, concurrent with 
the Federal court. But a cause of ac- 
tion, arising on account of delay of, or 
damage to, or loss of an interstate ship- 
ment, is not provided for and does not 
arise under the Interstate Commerce 
law ; and the Federal courts, in my judg- 
ment, would have no jurisdiction, unless 
there were other conditions present, 
bringing the case within the jurisdiction 
of such courts. This contention may well 
be demonstrated by an excerpt from the 
case of Atlantic C. L. Ry. Co. v. River- 
side Mills.1t Mr. Justice Lurton wrote 
the opinion in this case, and it was there 
said: 

“The cause of action in the present case 
is not for damages resulting from any vio- 
lation of the provisions of this Act.* * * 
But the cause of action was the loss of the 
plaintiff’s property which had been intrusted 
to it as a common carrier, and that loss 
is in no way traceable to the violation of any 
provision of the Act to regulate commerce. 
Having sustained no damage which was a 
consequence to the violation of the act, the 
section has no application in this case.” 

And again, in the case of Galveston, 
H. & S. A. R. Co. v. Wallace,?* the same 
Justice, speaking for the court, said: 

“Tt was contended that Texas & Pac. Rv. 
Co. v. Abilene Cotton Oil Co., 204 U. S. 
426, ruled that this jurisdiction was exclu- 
sive, and from that, it was argued that no 
suit could be maintained in a state court 
on any cause of action created either by the 
original Act of 1887 or by the Amendment 
of 1906; but damage caused by failure to 
deliver goods is in no way traceable to a 
violation of the statute and is not, therefore. 
within the provisions of Sections 8 and 9 
of the Act regulating commerce.” 

This holding of the court also strength- 
ens the view next presented, that the 


219 U. S. 155. 
Supra. 


i) 
(12) 
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right of a shipper to waive the special 
contract and charge the interstate car- 
rier with its common law liability was 
not abrogated. 

Coming to the third division of the 
subject, the question is: If a party who 
makes an interstate shipment of property 
under a through bill of lading, in pursu- 
ance of Section 20 of the Carmack 
Amendment, and the shipment is dam- 
aged through negligence of the carrier, 
may he waive such written contract and 
charge the interstate common carrier in a 
suit in a state court upon its common law 
liability? Or, in other words, does this 
law deprive the state courts in those states 
theretofore recognizing the common law 
procedure, of jurisdiction to entertain 
causes of action arising on account of the 
negligence of an interstate carrier, and 
from applying the common law procedure? 
As above stated, while able lawyers have 
held to the view that state courts have been 
deprived of all common law jurisdiction 
in such matters by the Carmack Amend- 


‘ment, (which they claim was the holding 


of the court, in effect, in the case of Clegg 
v. St. Louis & S. F. Ry Co., also in the 
Croninger case,) notwithstanding such 
views. I am nevertheless persuaded that 
this question must be answered in the af- 
firmative. And this is true even in the face 
of the language of Mr. Justice Lurton in 
the Croninger case,’* where he said: 


’ “To construe this proviso as preserving 
to the holder of any such bill of lading any 
right or remedy which he may have had 
under existing Federal law at the time of 
his action, gives to it a more rational inter- 
pretation than one which would preserve 
rights and remedies under existing state 
laws.” 

Even if this language expresses the 
view of the court on the point involved, 
and even if this language were intended to 
limit the scope of the Hepburn law and the 
Amendment, I insist that this would not 
be sufficient to deprive the state courts 
from following the common law procedure 


(13) Supra. 





in the enforcement of rights under the 
Federal Act. And I hold to this view for 
the reason that at the time of the passage 
of the original Interstate Commerce Act in 
1887, likewise on the date of the Carmack 
Amendment in 1906, the common law pro- 
cedure, when not in direct conflict with the 
Federal statute, was recognized by the 
Federal courts and adopted as part of its 
system of procedure. Thus, if all rights 
and remedies under existing Federal law, 
were by the proviso of the Act preserved 
and, if an interstate shipper had the right 
in the Federal court to waive the shipping 
contract and declare upon the carrier’s com- 
mon law liability, necessarily, such rights 
were preserved, even under the language 
of the Supreme Court in the Croninger 
case, and necessarily in those states where 
the state courts adopt, recognize and follow 
the common law procedure, such a right 
in a shipper in the state courts was like- 
wise preserved, under the express proviso 
of the Act. 

This construction would in no wise be 
inconsistent with the purposes of the 
Federal law or in conflict with any of its 
provisions. 

There can be no question but that the 
proviso in Section 22 of the original Act 
in express terms preserved in the shipper 
all common law rights and remedies, 
which were not in direct conflict with any 
of the provisions thereof or wholly at 
variance with its purposes. All common 
law rights and remedies, (which were 
held by the court to be in addition and 
cumulative to the remedies and rights. 
conferred by the Act), together with all 
rights and remedies contained therein, 
were, by the proviso in Section 20 of the 
Amendment, preserved and contained in 
force. 

That the Federal court recognized 
such common law rights and remedies, 
is evidenced by the holding in the case 
of Southern Pacific Ry. Co. v. Arnott, et 
el,1* which decision was subsequent to 
the original Interstate Commerce Law of 


(14) 60 C. C. A. 17. 
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1887, but prior to thé Carmack Amend- 
ment. The right of a shipper to waive 
a special contract of interstate shipment 
and declare upon the carrier’s common 
law liability, was expressly recognized. 
In the still later case of Southern Ry. Co. 
v. Mulberry Cotton Mills,’* subsequent 
to the Carmack Amendment, such rights 
were again expressly recognized in the 
shipper. 

As still stronger evidence that the 
state courts were not deprived of their 
common law jurisdiction or from follow- 
ing the common law procedure, and that 
an interstate shipper could waive any 
special contract of shipment, as provided 
for by Section 20 of the Carmack Amend- 
ment, the Supreme Court of Oklahoma 
has specifically recognized such rights 
and remedies.**° And, as proof indis- 
putable that this court committed no 
error in so holding, such rights in the 
State courts have, within the last year, 
been expressly upheld by the Supreme 
Court of the United States. As was said 
by that court in the case of Galveston H. 
& S. A. R. Co. v. Wallace,” jurisdiction 
is not defeated by implication, and that 
the absence of express language with- 
drawing from state courts jurisdiction 
to enforce Federal rights in causes of 
action, civil and transitory, would be con- 
strued as recognizing such jurisdiction 
in such courts; especially if, as in the in- 
terstate commerce Act, it is clear that 
the purpose was to give new rights, as 
well as afford a convenient remedy. And, 


_as said by Mr. Justice White in the case 


of Texas Pac. Ry Co. v. Abilene Cotton 
Oil Co.*8 


“The manifest purpose of the provision 
in question (the proviso to Section 22), was 
to make plain the intention that any specific 
remedy given by the Act should be regarded 
as cummulative when other appropriate 
common law or statutory remedies existed 


(15) 109 C. C. A. 390. 

(16) Frisco Ry. Co. v. Ladd, 33 Okla. 160; 
Frisco Ry. Co. v. Peery, 40 Okla. 432; Frisco 
Ry. Co. v. Cox et al, 40 Okla. 258. 

(17) Supra. 

(18) Supra. 





for the redress of the particular grievance 
or wrong dealt with in the Act.” 

This language was quoted with ap- 
proval by the court through Mr. Justice 
Lurton in the Croninger case, supra, and, 
in the late case of Pa. Ry. Co. v. Puritan 
Coal Mining Co.’® the language seems too 
clear and pointed to admit of the shadow 
of a doubt. After quoting the proviso in 
Section 22, it was said: 


“That proviso was added at the end of 
the statute, not to nullify other parts of 
the Act, or to defect rights or remedies 
given by preceding sections, but to preserve 
all existing rights which were not incon- 
sistent with those created by the statute. 
It was also intended to preserve existing 
remedies, such as those by which a shipper 
could in the state court recover for damages 
to property while in the hands of the inter- 
state carrier; damages caused by delay in 
shipment ; damages caused by a failure to 
comply with its common law duties, and the 
like.” 

And on the same date, in the case of 
Eastern Ry. Co. of New Mexico v. Little- 
field, et al,*° the same doctrine was adopt- 
ed in a case against the interstate carrier 
for failure to furnish cars as agreed; 
and at the same time, but subsequently, 
the same right was recognized in an 
opinion by Mr. Justice Pitney, in the 
case of Illinois Central Ry. Co. v. Mul- 
berry Hill Coal Co.74. So, it seems that, 
beyond all peradventure, the common 
law jurisdiction and the common law 
procedure in state courts in the enforce- 
ment of all causes of action under the 
interstate commerce law, (except such as 
may arise out of questions herein referred 
to, demanding the exercise of the admin- 
istrative power of the Commission), were 
not affected by this national legislation. 
To say that the state courts have con- 
current jurisdiction with the Federal 
court in the enforcement of rights created 
by or growing out of Federal legislation, 
and at the same time assert that such 
courts cannot follow the procedure pro- 

(19) Supra.’ 


(20) Supra. 
(21) Supra. 
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vided by the government of their crea- 
tion, would be tantamount to saying that 
jurisdiction and authority did not in fact 
exist. 

Congress has no power to directly vest 
any portion of the judicial power of the 
Federal judiciary in state courts, or to 
provide the procedure governing such 
courts. To admit that such power exists 
would be in effect admitting that the 


. states have no independent police power. 


It cannot be doubted that Congress, 
recognizing the rule of comity, may, and 
often does, as a matter of convenience, 
use certain state officials, with their con- 
sent, including the judiciary, to carry 
out certain governmental functions and 
policies, some of which are limited to 
matters non-judicial in their nature; as, 
for instance, in the disposition of public 
lands, naturalization of aliens, the arrest 
and committal for trial of parties charged 
with violating the laws of the United 
States, and the performance of such other 
duties as may be regarded as incidental 
to, rather than a part of, the judicial 
power itself. In all such matters their 
acts are more in the nature of acts of 
special agents rather than the exercise of 
judicial power, 

In enforcing rights created by and 
growing out of Federal legislation, the 
authority of state courts emanates from 
the sovereignty of their creation, and not 
from the Federal Government. It cannot 
be denied that in the enforcement of the 
substantive law creating the right, in all 
matters wherein the Federal Government 
has exclusive jurisdiction, the state courts 
are called upon to pronounce the law ap- 
plicable to the case in judgment. They 
are not to decide merely according to 
the laws and the constitution of the 
state but according to the constitution, 
laws, and treaties of the United States 
—the Supreme law of the land. But as to 
the machinery whereby effect is to be 
given to these rights, the procedure pro- 
vided by their own government must pre- 
vail. If this were not true, we would 





have the anomaly of courts vested with 
judicial power to adjudicate rights, yet 
with no fixed rules of procedure to exe- 
cute such power, for, certainly to con- 
cede that the Federal Government may 
legislate for the state courts in this re- 
spect, would be to concede it in every 
other instance. On the other hand, if a 
portion of the procedure provided by the 
state for its own courts can be disre- 
garded as inapplicable, then no part of 
such procedure may be followed, and 
public mischief of enormous magnitude 
would inevitably ensue. 
F. E. RIpp.e. 
Chickasha, Okla. 








BANKS AND BANKING—FORGERY OF 
SAVINGS BANK CHECK. 





BANK FOR SAVINGS IN THE 


CITY OF NEW YORK. 


NOAH v. 





Supreme Court, Appellate Division, First De- 
partment. February 11, 1916. 





. Y. Supp. 324. 





A savings bank is not liable for paying @ 
forged draft, unless it is negligent in failing to 
detect the forgery, which can only be imputed 
to it where the discrepancy between the signa- 
ture on the draft and that on the depositor’s 
book is so marked and plain that an ordinary 
competent clerk, exercising reasonable care, 
should detect forgery. 





SCOTT, J. This is an action by a depositor 
against a savings bank to recover the amount 
of the deposit, which was paid out upon forged 
drafts. On September 7, 1912, plaintiff had 
on deposit in the defendant savings bank the 
sum of $2,332.79. Her son, a young man about 
20 years of age, having stolen the bank book, 
forged his mother’s name to a draft for $300, 
payable to himself or bearer, and presented 
the draft, with the book, to defendant, and re- 
ceived said sum of $300, which was charged 
against plaintiff’s account. Later he presented 
three other forged drafts, upon which he was 
paid the total amount of the deposit, in each 
case presenting the passbook with the draft. 

Upon discovery of the facts, plaintiff de- 
manded payment from the defendant, which 
was refused., On the trial the defendant gave 








216 


CENTRAL LAW JOURNAL 


No. 12 








evidence showing the course of procedure 
adopted by it when drafts were presented pay- 
able to some one other than the depositor, and 
there seems to be no doubt that this general 
course of procedure was followed in the case 
of each draft involved in the present action. 
Among the precautions taken by defendant in 
such a case was the comparison of the signa- 
ture upon the draft, with that of the depositor 
written at the time of opening the account, 
and the sole question in the case, in the last 
analysis, is whether or not there was such 
discrepancy between the forged signatures and 
the admittedly genuine signature of the plain- 
tiff as to impute to defendant negligence and 
lack of ordinary care by reason of its failure 
to detect the forgery. 


[1,2] The rule as to the liability of savings 
banks for payments made upon forged drafts 
is well settled. It is quite different from that 
which applies to ordinary banks of deposit, 
which act at their pefil and are absolutely 
liable for payments made upon forged checks, 
no matter how skillful the forgery may be. In 
the case of savings banks, however, the rule 
is that the bank will not be liable for having 
paid upon a forged draft unless negligence can 
be imputed to it; that is to say, unless the 
discrepancy between the signatures are so 
marked and plain that an ordinarily competent 
clerk, exercising reasonable care, should detect 
the forgery. Campbell v. Schenectady Savings 
Bank, 114 App. Div. 337, 99 N. Y. Supp. 927; 
Kelley v. Buffalo Savings Bank, 180 N. Y. 171, 
72 N. E. 995, 69 L. R. A. 317, 105 Am. St. 
Rep. 720; Appleby v. Erie County Savings 
Bank, 62 N. Y. 12. 

[3] In the case at bar it was satisfactorily 
shown that in the case of each draft a com- 
parison was made (not always by the same 
clerk) between the signatures on the draft and 
the depositor’s signature in the signature book. 
It is perhaps of some significance that, although 
several clerks made the comparisons, they all 
passed the signatures on the drafts, which do 
not differ materially from each other, as con- 
taining genuine signatures, although to the un- 
trained and inexperienced eye there seems to 
be a considerable difference between the gen- 
uine and the forged signatures. It is undoubt- 
edly true, as has been pointed out in several 
reported cases, and as comports with our gen- 
eral knowledge, that many depositors in sav- 
ings banks are persons who seldom have occa- 
sion to write their names, have never adopted 
what may be called a standard signature, and 
whose signatures made on different occasions 
differ considerably. This is a matter which 
must necessarily be taken into account by a 





savings bank clerk in making a comparison of 
signatures. It does not necessarily follow, 
therefore, that the mere circumstance that the 
signature on a draft does not precisely re- 
semble the signature of the depositor written 
in the signature book imputes culpable negli- 
gence to the bank for having failed to detect 
the forgery. The first duty of the bank was to 
compare the signatures. This it satisfactorily 
appears was done. 


[4] The remaining question was whether, 
having made the comparison, it was culpably 
negligent in having failed to discover that the 
signatures on the drafts were forged. This was 
the crucial question which the jury had to de- 
termine in the principal case, and the defend- 
ant was entitled to have it sharply defined. 
The true rule upon the subject was expressed 
in the request :to charge submitted by defend- 
ant in the following language. 

“(2) If the discrepancy between the signa- 
tures on the four drafts, Defendant’s Exhibits 
4, 5, 6 and 7, and the admittedly genuine sig- 
natures of the plaintiff, was not marked and 
apparent, or would require a critical ex- 
amination to detect, the failure on the part 
of the bank to discover the discrepancy is not 
evidence of negligence or lack of ordinary care 
on its part.” - 

[5] The court refused to so charge, instruct- 
ing the jury that if the discrepancies between 
the signature on the drafts and that of plain- 
tiff were not marked and apparent, or would re- 
quire a critical examination to detect, that fact 
“might be taken into consideration by the jury 
in passing upon the question whether or not 
the defendant exercised ordinary care to pre- 
vent fraud upon the plaintiff.” The defendant 
was entitled to the charge.as requested, and 
the modified or substituted charge was er- 
roneous, because it left it open to the jury to 
convict the defendant of negligence, even 
though it may have considered that the dis- 
crepancies were not marked and apparent and 
would require a critical examination to de- 
tect. This error was fundamental and we can- 
not overlook it. 

The judgment and order appealed from 
must therefore be reversed, and a new trial 
granted, with costs to appellant to abide the 
event. Order filed. 

CLARKE, P. J., and SMITH and PAGE, JJ., 
concur. DOWLING, J., dissents. 


Note.—Reasonable Care to be Exercised by 
Savings Bank in Matter of Personation of 
Depositor—Savings banks may have reasonable 
rules for the government of their business. 
Langdale v. Citizens’ Bank, 121 Ga. 105, 48 
S. E. 708, 104 Am. St. Rep. 162; Wells v. 
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ordinary deposit, in the absence of any rule, 
there is relation of debtor and creditor. Robin- 
son v. Avid, 43 Fla. 30, 29 So. 633; Ladd v. 
Androscoggin Sav. Bank, 96 Me. 520, 52 Atl. 
1016, 58 L. R. A. 288; Fowler v. Bowery Sav. 
Bk., 113 N. Y. 450, 21 N. E. 172, 4 L. R. A. 145, 
to Am. St. Rep. 479. The by-laws to which 
depositor’s attention is called as printed in his 
pass-book bind him. Brown v. Merrimack River 
Sav. Bk., 67 N. H. 549, 39 Atl. 336, 68 Am. St. 
Rep. 700; Cosgrove v. Provident Inst. for Sav., 
64 N. J. L. 653, 46 Atl. 617; Burrill v. Dollar 
Sav. Bk., 92 Pa. St. 134, 37 Am. Rep. 669; Dolan 
laa Inst., 127 Mass. 183, 34 Am. Rep. 
350. 


But a, provision in such by-laws that “the bank 
will not be responsible for frauds committed on 
the officers by producing the pass-book and 
drawing money without the knowledge or con- 
sent of the owner” will not relieve a savings 
bank from the duty to exercise ordinary care 
to*identify one presenting the pass-book. Ladd 
v. Augusta Sav. Bk., 90 Me. 510, 52 Ati. 1012, 58 
L. R. A. 288. Even if a depositor is required by 
a by-law to give notice that his pass-book has 
been stolen, failure to do this will not relieve 
bank officers from exercise of due care in pro- 
tecting his interests. Gifford v. Rutland Sav. 
Bk., 63 Vt. 108, 21 Atl. 340, 25 Am. St. Rep. 744. 
If a stranger presents a pass-book along with 
a forged order, if there is nothing to arouse 
suspicion, payment will not make the bank liable. 
Langdale v. Citizens’ Bank, 121 Ga. 105, 48 S. E. 
708, 104 Am. St. Rep. 94. The question, however, 
of negligence is generally one of fact for the 
jury. Eagle, etc., Co. v. Belcher. 89 Ga. 218, 
15 S. E. 482. See also Ringsley v. Whitman Sav. 
Bk., 184 Mass. 252, 65 N. E. 161. 


If there are circumstances calculated to arouse 
suspicions of identity of applicant, the marked 
difference between the signature of depositor 
from that of applicant, warrants a verdict of 
negligence by the bank. Wagner v. Second Ward 
Sav. Bk., 76 Wis. 242, 44 N. W. 1006. 


If depositor is not known to officer of bank 
nor is applicant and on being questioned the 
applicant said the money was originally sent for 
deposit by letter, and the applicant wrote awk- 
wardly the middle initial of depositor’s name, 
bank was not bound to require a thief to fur- 
ther identifv himself than by producing the 
pass-book. Gifford v. Rutland Sav. Bk., 63 Vt. 
108, 21 Atl. 340, 11 L. R. A. 794, 25 Am. St. 
Rep. 744. 

If a bank’s rule provides only for payment 
on order without need of presenting pass-book, 
payment on forged order will not excuse a 
savings bank. Eaves v. People’s Sav. Bk., 27 
Conn. 229, 71 Am. Dec. 59. And payment to one 
on a forged order presented with a book is not 
the same as payment to one impersonating a 
depositor and is not excused. Kingslev v. Whit- 
man Sav. Bk., 182 Mass. 252, 65 N. E. 161, 94 
Am. St. Ren. 650. Here is a distinction some- 
what refined. Where impersonation is attempt- 
ed and it affirmatively appears that the bank 
officer does not avail himself of proper means 
at hand to identify the applicant, this makes a 
question for the jury. 4 





INTEREST. 





BAR ASSOCIATION MEETINGS FOR 1916— 
WHEN AND WHERE TO BE HELD. 


American—Chicago, August 30, 31 and Sep- 
tember 1. 
Alabama—Decatur, July 14 and 15. 
Arkansas—Little Rock, May 30 and 31. 
Georgia—Tybee Island, June 1, 2 and 3. 
Ilinois—Chicago, June 1, 2 and 3. 
Iowa—Dubuque, June 29 and 30. 
Kentucky—Louisville, July 6 and 7. 
Louisiana—Opelousas, May 5 and 6. 
Maryland—Deer Park, June 29, 30 and July 1. 
Michigan—Battle Creek, June 30 and July 1. 
Mississippi—Laurel, May 2. 
New Hampshire—Newcastle, 
July 1. 
New Jersey—Atlantic City, June 16 and 17. 
North Carolina—Wrightsville Beach, June 28 
and 29. 
Ohio—July 11, 12 and 13. Place not fixed. 
Pennsylvania—Bedford Springs, June 27, 28 
and 29. 
South Carolina—Charleston, latter part of 
June. 


June 30 and 








HUMOR OF THE LAW. 





“They say corporations have no souls.” 

“All the more reason why they should be 
punished when they break the laws. They 
have nothing to fear in the hereafter.” 





“Ah, Mrs. Flaherty, but ye look sad this 
mornin’!” 

“Faith an’ why shouldn’t I look sad whin 
me Dennis has been dhropped from th’ force?” 

“Ye don’t say! And what for?” 

“Well, ye see it was this way. There was 
a soign on a buildin’ what read, ‘No trespass- 
ing; police take notice.’ An’ me poor Dennis 
took it!’—-New York Times. 





The barber of the town of Crystal River, 
Fla., was such an “apt” person and the may- 
or’s job such a trifling one that the populace 
thought to kill two birds with one stone by 
imposing the one upon the other and vice 
versa. - 

The barber-mayor has evened un by digging 
from beneath the cigar ashes of the municipal 
desk the following fines: Tincannine dogs, 
$8: baiting or trapping neighbor’s chickens. 
$12; winking at affinities, either sex, $1.50 and 
a reprimand; abetting municipal weeds. $15; 
owning crowing roosters that verform before 
6 a. m., $15; failure to get a shave before 12 
o’clock Saturday night, $3.65.—St. Louis Post- 
Dispatch. 
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1. Aeecord and Satisfaction—Evidence.—Ac- 
ceptance and cashing of check, which the ac- 
companying statement showed was intended as 
a payment in full, pending a dispute as to the 
amount due held to constitue full satisfaction 
of the seller's claim for the price of the lumber 
sold.—Willson Bros. Lumber Co. v. Gardner 
Wood Co. of New York, N. Y. Sup., 156 N. Y. 
S. 354. 

2. Adverse Possession—Overlapping.—A mere 
trespasser, claiming title by adverse possession, 
does not have presumptive title to all land not 
within the actual inclosures of an adverse claim- 
ant, but possession by both adverse claimants 
neutralizes the possession of each in the over- 
lap.—Jones v. Coal Creek Min. & Mfg. Co., Tenn., 
180 S. W. 991. 


3. Prescription.—Where during the life of 
an owner who was laboring under no disability 
prescriptive use of land began, the fact of an in- 
tervening disability will not defeat the prescrip- 
tive right.—Perrow v. San Antonio & A. P. Ry. 
Co., Tex. Civ. App., 181 S. W. 496. 


4. Alens—Naturalization.—The record of the 
naturalization of a supposed alien is not con- 
clusive on the question of his nativity in a 
distinct proceeding having nothing to do with 
his citizenship.—In re Colbert’s Estate, Mont., 
153 Pac. 1022. 


5. Amimals—Loss of Use.—Where Gatontants 
who hired horses overworked and improperly 
cared for them, plaintiff who did not work bi 
horses on Sunday, is not, the horses after = 
turn Lore been incapable of working for some 
time, entitled to damages for loss of their use 
on Sundays.—Johnston v. Smith, Wash., 153 Pac. 
1056. 





6. Appearance — Special. — Where plaintiff 
procured a free summons against defendant, but 
no service was had, and the only appearances 





made by defendant were one by his attorney 
on an adjourned day specially to object to the 
jurisdiction of the court on the ground of lack 
of service, and one upon defendant’s motion 
to open a default against him, the court had no 
jurisdiction.—Nottonson v. Schierenbeck, N. Y., 
156 N. Y. S. 661. 

7. Assignments—Equity.—An assignment by 
a building contractor to.a materialman of a 
specified part of the contract price accepted by 
the owner was an equitable asignment of the 
os specified.—Kintz v. Scully Steel & Iron 

, Ind., 110 N. E. 986. 

ri Assignments for Benefit of Creditors — 
Promise to Pay.—Where plaintiff sued an as- 
signee for the benefit of creditors, for the use 
and occupation of premises leased by the as- 
signor, who was in possession at the time of 
assignment, he could not recover; the lease to 
the assignor being in full force and effect, and 
the accrued rent being his debt, there being no 
express agreement by the assignee to pay.— 
Bradkin Realty Co. v. Lesser, N. Y. Sup., 156 
N. Y. S. 707 

9. Attachment—Damages.—Where a decedent 
wrongfully attached plaintiff's tobacco crop be- 
fore it was stripped, packed, and put in hogs- 
heads, plaintiffs’ damages, recoverable against 
the personal representatives, was the reasonable 
market value of the tobacco at the time of-the 
levy, with interest from such time.—Shields’ 
Adm’rs v. Chesser, Ky., 180 S. W. 968. ° 

10. Attorney and Client—Disbarment.—The 
fraud upon the court of an attorney admitted 
to practice from another state on motion in fail- 
ing to disclose previous convictions of crime 
and disbarments resting thereon held to call 
for revocation of his license.—In re Mash, Cal., 
App., 153 Pac. 961. 

11. Auctions and Auctioneers—Unlawful Sale. 
—Where an auctioneer sold under a mortgage 
given to defraud purchasers at the sale, the 10 
per cent of the price which the auctioneer re- 
ceived had to be accounted for by him to the 
purchasers either by way of offset against the 
mortgage note secured by the land which he held 
without knowledge of the fact when he sold the 
land, or otherwise.—Gallagher v. Conner, La., 


70 So. 539. 

12. Bankruptey—Jurisdiction.—Where a cor- 
poration to which a debtor company transferred 
its property became bankrupt, the state courts 
can entertain a suit to set aside the conveyance 
as fraudulent; the court of bankruptcy having 
only concurrent jurisdiction with the state 
courts if it had jurisdiction of the res.—Union 
Banking Co. v. Truscott Boat Mfg. Co., Mich., 
155 N. W. 717. 

13. Stock Subscription.—One incorporating 
business with members of family and paying 
all stock subscriptions by turning over mer- 
chandise leaving balance due him which was 
paid from company’s fund held not liable to 
trustee in bankruptcy for such balance as un- 
paid stock subscription.—McKay v. Garman, 
Wash., 153 Pac. 1082. 

14. Banks and Banking—Certified Check. — 
Although the rule is that a bank, accepting 
and certifying a check, becomes the principal 
debtor, and the maker is discharged, only 
bona fide holders can enforce the certificate 
against the bank, if it was made through mis- 
take.—Baldinger & Kupferman Mfg. Co. v, 
Manufacturers’ Citizens’ Trust Co., N. Y. Sup., 
156 N. Y. S. 445. 

15. Liability —To render a bank liable for 
exemplary damages resulting from acts of its 
president, authorized to bring suit and make 
affidavit for sequestration of property on which 
the bank held a mortgage, other than his so do- 
ing, the bank must have authorized or approved 
“aa v. Hawkins, Tex. Civ. App., 181 


15. Bills and Notes—Bona Fide Holder.—The 
holder of a check received from a third person, 
in an action against the maker, may put the 
check in evidence and rely upon the presumption 
of consideration.—Schultze v. Cohen, N. Y. Sup., 
156 N. Y. S 610. 

17. Burden of Proof.—In a suit on a note, 
where the complaint does not show that the 
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plaintiff is a bona fide holder, and the answer 
states a defense which would have been avail- 
able against the original payee, the burden is 
on the plaintiff, by affirmative reply, to allege 
that he is a bona fide holder.—Boxell v. Bright 
Nat. Bank of Flora, Ind., 110 N. E. 982. 


18. Boundaries—Deed.—Where piece of land, 
supposedly divided by an alley, which had no 
existence was conveyed by deed conveying the 
tract in two parcels, and reciting such alley as 
bounding one: parcel, title to entire piece passed 
in absence of intention to reserve strip supposed 
to be alley.—Leever v. Central City Lumber Co., 
Mich., 155 N. W. 691. 


19. Brokers—Commissions.—That a_ broker 
did not take an active part in final negotiations 
for the sale does not show that he did not have 
a contract to effect the sale or that he was not 
the efficient cause.—Morrison v. Hall, N. H., 96 
Atl. 298. ‘ ; 

20.——Conversion.—Upon a broker’s conver- 
sion of his customer’s margined stock by an 
unauthorized sale to realize any unpaid balance, 
the measure of damages is the difference be- 
tween the price at which the stock was sold 
and the highest market price within a reasona- 
ble time thereafter.—Peschke v., Wright, N. Y. 
Sup., 156 N. Y.: S. 773. 

21. Middleman.—A real estate broker, em- 
ployed merely as a middleman to secure a party 
willing to trade lands for a store, and having 
no part in the negotiations between the parties, 
could legally receive compensation from both, 
though each was ignorant of the employment 
by the other.—Jordan v. Anderson, S. D., 155 N. 
W. 769. 

22. Carriers of Goods—Bill of Lading. — 
Where there was nothing in the bill of lading 
preventing carrier from using barge in carry- 
ing lumber to its destination, and in ordinary 
course it could not be carried without partial 
water transportation, it was authorized to use 
a barge in transportation.—Levenson Wrecking 
Co. v. New York Cent. & H. R. R. Co., N. Y., 156 
N. Y. S. 656. 

23 Furnishing Cars.—Damages are recov- 
erable against a railroad company for breach of 
a verbal contract to furnish cars for the ship- 
ment of live stock on a day certain, though a 
bill of lading is subsequently executed.—Pecos 
& N. T. Ry. Co. v. Stinson, Tex. Civ. App., 181 S. 
W. 526. 

24. Carriers of Passengers—Alightine.—That 
the servants of a railroad company locked the 
toilet of a caboose when they came to a stop 
does not show negligence and warrant recovery 
by a passenger on the freight train who, finding 
the toilet locked and desiring to urinate, 
alighted without notice and was injured while 
walking beside the train.—St. Louis Southwest- 
ern Ry. Co. v. Harrison, Ark., 181 S. W. 286. 


25. Rules and Resgulations.—Plaintiff, re- 
fusing compliance with street car company’s 
reasonable rule that passengers should enter 
the car, and not stand on the rear platform, 
and whom the conductor attempted to put off, 
without anv wanton or reckless assault, could not 
recover.—Coombs v. Southern Wisconsin Ry. Co., 
Wis., 155 N. W. 922. 

26. Chattel Mortgages—Description of Prop- 
erty.—A description in a chattel mortgage is 
good where it is sufficient to put a third person 
on inquiry which, if pursued, will disclose the 
property intended to be mortgaged.—Hoblitt v. 
Farmers’ State Bank of Tuttle, Okla., 153 Pac. 
1154. 

27. Commerce—Employers’ Liability Act.— 
Where a section hand was injured while remov- 
ing a wreck to repair the track of his emplover 
engaged in interstate commerce. the state fel- 
low-servant statute had no application, but the 
ease was governed by the federal Employers’ 
Viability Act.—Missouri. K. & T. Rv. Co. of 
Texas v. Mooney, Tex. Civ. App., 181 S. W. 543. 

28. Federal Employers’ Liability Act.—Ac- 
tion for the death of a trackwalker on a track 
used for interstate commerce, held not sustain- 
able under the state statute, being governed by 
the federal Employers’ Liability Act—Sells v. 























ees T. & S. F. Ry. Co., Mo. 181 S. W. 
106. 





29. Jurisdiction.—Plaintiff, injured while 
loading old rails on a flat car for the purpose 
of storing them elsewhere or selling them, held 
not engaged in interstate commerce.—lIllinois 
Cent. R. Co. v. Kelly, Ky., 181 S. W. 3765. 


30. Constitutional Law—Intent.—In seeking 
the intent of the people in adopting a constitu- 
tional limitation, if concealed in ambiguous 
phraseology, courts may properly resort to other 
relevant provisions of the instrument, the his- 
tory of the times, laws then existing, the mis- 
chiefs existing, and the appropriate remedies,— 
Kelso v. Cook, Ind., 110 N. E. 987. 

31. Liberty Defined.—The term “liberty,” 
as used in the Constitution, embraces the right 
of man to be free in the enjoyment of his facul- 
ties, subject only to such restraints as are neces- 
sary for the common welfare.—Lawrence v. Bar- 
low, W. Va., 87 S. E. 380. 

32. Contracts—Plans and Specifications.—The 
“plans” of a building are not, in the same sense, 
or to the same extent, to be considered as inte- 
gral part of the contract as are the “specifica- 
tions.” Their office is rather to illustrate and 
explain what is to be done.—Hartley-Zeigler Co. 
v. Bacon, Pa., 96 Atl. 257. 

33. Public Policy.—A contract, whereby the 
secretary and health officer of a board of health 
of a town appointed under Burns’ Ann. St. 1908, 
§ 7605, agreed to treat smallpox patients in the 
town, is bad as against public policy; the of- 
ficer’s public duty conflicting with his private 
interest.—Town of New Carlisle v. Tullar, Ind, 
App., 110 N. E. 1001. 

34. Third Person.—A stranger to a contract 
can recover upon it only if it appears that it was 
made for his benefit. and that there was some 
obligation to him which supplies consideration. 











—Mack Mfze. Co. v. Massachusetts Bonding & 
Ins. Co., S. C., 87 S. E. 439. 
35. Corporations—Acceptance of Charter.— 


When a private corporation is created by special 
charter, the corporators named in the charter, 
acting as such, must accept it in order for the 
corporation to exist, but the acceptance may be 
presumed from the exercise of corporate powers. 
—Board of Water Com’rs of City of Hartford v. 
Manchester, Conn., 96 Atl. 182. 

36. Spoliation.—Where the president of an 
insolvent corporation collects the corporate as- 
sets and uses the money to pay some creditors 
in full and some in part, and some receive none. 
such conduct does not constitute fraud or a 
snoliation of a trust fund.—Wheeler v. Mat- 
thews, Fla., 70 So. 416. 

37. Subscription.—Where a subscription 
agreement permits the subscriber to designate 
whether he subscribes for preferred or common 
stock, an undesignated subscription is for com- 
mon stock, unless a preference is asked before 
organization of the corporation or given there- 
after by unanimous consent of stockholders.— 
National Bank of Union Point v. Amoss, Ga., 87 
S. E. 406. 

38. Damares—Liquidated.—In general dam- 
ages are limited to compensation that the in- 
jured party mav be made whole, and it is only 
where it is difficult or impossible to calculate 
the actual damages that the previous stipulation 
of the parties for liquidated damages will he 
enforced.—City of Rainier v.“ Masters, Ore., 154 
Pac. 426. 

39. Dedication—FEstopnel.—An owner of land. 
who exhibited to intending purchasers a map 
showing streets of certain widths, which pur- 
chasers bought before he changed his mind 
and recorded a different map showine different 
widths, held estopped to deny dedication to the 
public of the highwavs as shown bv the original 
map.—Nicholas v. Title & Trust Co., Ore., 154 
Pac. 391. 

40. Deeds—Construction.—Whether one who 
signs a deed but is not named in it as grantor 
is bound by it is a matter of construction. to 
be determined bv reference to the cirer™staness 
of the transaction rather than bw a fixed rule 
of law.—Isler v. Isler, Miss., 70 So. 455. 
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41. Descent and Distribution—Life Tenant.— 
Where a life tenant dies before dividends are 
declared on corporate stock the income of which 
he is entitled to, such dividends cannot be ap- 
portioned, and go to the life tenant’s successor. 
—in re Barron’s Will, Wis., 155 N. W. 1087. 


42. Disorderly Conduct—Mimicry.—Where de- 
fendant publicly greeted another by placing the 
end of his thumb against the tip or his nose, 
at the same time extending and wiggling the 
fingers of his hand, and it appeared tnat he had 
committed the same offense toward the com- 
plaining witness on previous occasions, his con- 
viction of disorderly conduct was autherized.— 
People ex rel. Shannon v. Garstenfeld, N. Y. Co. 
Ct., 156 N. Y. S. 991. 


43. Easements—Way of Necessity.—A way of 
necessity cannot exist if the two tracts of land 
never belonged to the same person.—Dudley v. 
Meggs, Okla., 153 Pac. 1121. 


44. Election of Remedies—Estoppel—In an 
action on notes given for a warranted stallion, 
defendant, by relying on a warranty which had 
become null by the death of the stallion before 
a certain date, did not thereby estop himself, 
under the doctrine of election of remedies, to 
plead fraud in defense on second trial.—Nave 
v. Powell, Ind. App., 110 N. E. 1016. 

45. BElectricity—Negligence—Power company 
carrying uninsulated, high power wires 35 feet 
above the ground and compelling stringing of 
telephone company’s wires by its linemen, 8% 
feet below the power wires, held to exercise 
highest degree of care as required of electricity 
producers.—Kentucky Utilities Co. v. Searcy, 
Ky., 181 S. W. 662. 

46. Emi t D i Compensation. — Pri- 
vate property cannot be taken for public pur- 
poses without just compensation, which need not 
be always given concurrently with the actual 
exercise of the right of eminent domain; it is 
enough if an adequate and certain remedy is 
provided whereby the owner may compel pay- 
ment of his damages.—Astor v. Thwaites, N. Y., 
156 N. Y. S. 730. 

47. Esteppel—iInnocent Parties—Under the 
rule that where one of two innocent parties 
must suffer the loss should fall on the one by 
whose fault or negligence the injury was caused, 
held that a corporation, in view of the fault and 
negligence of its directors, was not entitled to 
the cancellation, as against an innocent holder, 
of a note and deed of trust executed without 
authority by persons falsely representing them- 
selves to be its officers—Fairgate Realty Co. 
v. Drozda, Mo., 181 S. W. 398. 

48. Exchange of Property—Rescission.—The 
owner of lands in Texas, induced to exchange 
them for lands in Mexico by misrepresentations 
of the owner and his agent that such lands in 
Mexico: were good and smooth, had a cause of 
action to rescind the contract for fraud.—Ben- 
ham v. Tipton, Tex. Civ. App., 181 S. W. 510. 

49. Executors and Administrators—Appoint- 
ment.—Though Federal Reserve Act. Dec. 23, 
1913, § 11 (k), authorizing the reserve board 
to grant permits to national banks to-act as 
administrator, was enacted before Laws 1915, c. 
109, § 34, prohibiting the appointment of a 
bank as administrator, such prohibition, operat- 
ing upon the power of the probate court to make 
the appointment, is nevertheless effective.—Ap- 
peal of Woodbury, N. H., 96 Atl. 299. 

50. False Pretenses—Intent to Defraud.— 
Under Ky. St. § 1208, defenadnt, who, after as- 
signing his wages, falsely stated to his employer 
that he had not done so, with intent to defraud 
the assignee, and who received the amount from 
his employer in fraud of the assignee, was 
guilty of obtaining money from one person by 
false pretenses with intent to defraud a third 
person.—Commonwealth v. Johnson, Ky., 181 8. 
W. 368. 

61. Fixtures—Machinery.—Heavy machinery 
forming an essential part of a manufacturing 
plant and firmly affixed to concrete foundations 
becomes part.of the soil as fixtures.—Interna- 
tional Trust Co. v. Palisade Light, Heat & Power 
Co., Colo., 153 Pac. 1002. 








52. Foreible Entry and Detainer—Landlord 
and Tenant.—Where plaintiffs had rented the 
land in question, and their tenant was in pos- 
session at the time suit was begun, they could 
not maintain an action of unlawful entry and 
detainer against defendant.—Walton v. Wall, 
Miss., 70 So. 649. 


53. Garnishment—Property Subject to—A 
check is so far a payment that, until. dishonored, 
the drawer cannot be garnisheed as a debtor 
of the payee in respect to the debt for which 
it is given—American Exchange Nat. Bank of 
Duluth v. Superior Court of California, in and 
for Los Angeles County, Cal. App., 154 Pac. 


54. Gifte—Delivery.—Though delivery is es- 
sential to completion of a gift of personalty, 
where a husband told his wife that she could 
have certain hogs, sell them, take the proceeds, 
and keep them as her own, such gift was good as 
to a stranger, a bank—Butler v. Farmers’ Nat. 
Bank of Hamburg, Iowa, 155 N. W. 999. 


55. Highways—cContributory Negligence. — 
The driver of an automobile in the evening, who, 
though knowing he was on a curve, did not 
slacken speed, and, failing to discover a horse 
and wagon blocking a culvert until within 15 
feet, when swerving, he struck the rail with 
the car, which was precipitated down the bank, 
was guilty of contributory negligence —Went- 
worth v. Town of Waterbury, Vt., 96 Atl. 334. 

56. Homestead—Occupation.— While actual 
residence is not necessary to fix the homestead 
character upon land, the mere intention to oc- 
cupy land in the future as a homestead, unac- 
companied by affirmative acts evidencing the 
intention, is insufficient to create a homestead.— 
Taylor Feed Pen Co. v. Taylor Nat. Bank, Tex. 
Civ. App., 181 S. W. 534. 

57. Insuranece—Accident.—Under an accident 
policy, no recovery can be had for the death of 
insured, thrown from a street car, unless she 
was riding in the place regularly provided for 
the transportation of passengers as required in 
policy.—National Life Ins. Co. of United States 
v. Fleming, Md., 96 Atl. 281. 

58. Construction.—Contracts of insurance 
should be strictly construed in favor of the in- 
sured.—Downey v. National Fire Ins. Co., of 
Hartford, Conn., W. Va., 87 S. E. 487. 

59. Negligence of Assured.—The neglect 
of the insured to become acquainted with the 
provisions of his fire insurance policy which he 
seeks to enforce cannot relieve him of the 
binding effect of its covenants, in the absence 
of any evidence impeaching its validity.—Miller 
v. Home Ins. Co. of New York, Md., 96 Atl 267. 

60. Notice of Default.—That the officers 
and agents of an automobile company rejected 
assertions that an accident had occurred which 
were made to it by the attorney engaged by 
the husband of a woman who claimed to have 
been injured will not excuse the company’s de- 
fault in giving notice pursuant to the ferms of 
an automobile policy.—Oakland Motor Car Co. 
v. American Fidelity Co., Mich., 155 N. W. 729. 

61. Notice of Loss.—A fraternal organiza- 
tion on the camp plan issuing death benefit 
certificates to members could provide that notice 
to the local clerk of matters not necessarily in- 
volved in or part of his duty of collection and 
remittance would not be notice to the supreme 
camp.—Haycock v. Sovereign Camp, Woodmen 
of the World, Wis., 155 N. W. 923. 

62. Return of Premium.—Where insured 
broke his promissory warranty not to use liquor 
to excess, to avoid the contract for breach 
thereof the insurer was obligated to return pre- 
miums received after breach.—Supreme Lodge of 
Modern American Fraternal Order v. Watkins, 
Ind. App., 110 N. E. 1008. 

63. Intoxieating Liquors—Forfeiture of Li- 
cense.—As the courts will not review the for- 
feiture of a saloon license for misconduct, they 
cannot, in a proceeding by the former licensee to 
recover a proportionate part of his license fee 
from the city, determine the propriety of the 
— v. City of Spokane, Wash., 154 

ac. 139. 
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64. Landlord and Tenant—Licensee.—Tenant 
of office building, who secured the janitor’s per- 
mission to use the back stairs to reach a river 
in the rear for bathing purposes, and was in- 
jured by falling down the stairs when returning 
after his bath, could not recover from the build- 
ing owner, being a licensee.—Book v. Heath, 
Tex. Civ. App., 181 S. W. 491. 

65. Privity.—The assignment of a lease of 
realty, to hold the assignee under the covenant 
to pay rent, must arise from privity of estate.— 
Erving v. Jas. H. Goodman & Co. Bank, Cal., 153 
Pac. 945. 

66. Putting in Possession.—It is the duty 
of a landlord, when leased premises are wrong- 
fully held by another, to take necessary steps 
to put the lessee in possession, and in case he 
is not put in possession the lessee may recover 








damages.—Dilly v. Paynsville Land Co., Iowa, 
155 N. W. 971. 
67. Lareeny—lIndictment.—Where an_ indict- 


ment alleged the larceny of a cow belonging to 
A. B., and the proof showed it to belong to A. B., 
Jr., there was no fatal variance; the addition of 
“Jr.” to a name being a mere matter of descrip- 
tion.—Harris v. State, Wyo., 153 Pac. 881. 

68. Libel and Slander—Publication.—Publica- 
tion in newspaper that defendant confessed to 
complicity in homicide,which was generally con- 
sidered to have been a murder held libelous per 
se.—Ft. Worth Pub. Co. v. Armstrong, Tex. Civ. 
App., 181 S. W. 554. 

69. Lieenses — Constitutional Law. — Laws 
1913, c, 71, providing the requirements and quali- 
fications for engaging in business as an under- 
taker, is unconstitutional and void for requiring 
that the degree of skill required shall be ac- 
quired in a certain way, during a certain period; 
the power of the Legislature extending only to 
a regulation of the skill, and not to the method 
of attaining it.—People v. Harrison, N. Y., 156 N. 
Y. S. 679. 

70. Regulation.—That the enforcement of 
an ordinance, requiring licenses from persons 
operating motor vehicles for hire on paved por- 
tions of certain streets, will benefit the street 
railway company held not to make it invalid.— 
Dresser v. City of Wichita, Kan., 153 Pac. 1194. 


71. Limitation of Actions—Tolling.— Where 
the owner of land who gave a mortgage to se- 
cure a note gave a second mortgage which was 
foreclosed and the land sold, the owner’s subse- 
quent payments on the note and acknowledg- 
ments of the debt did not, as against the pur- 
chaser, toll limitations against enforcement of 
the original mortgage.—Duvall v. Parepoint, 
Ky., 181 S. W. 653. 

72. Master and Servant—Accident in Employ- 
ment.—Being pitched from hack seat while driv- 
ing and helpless from attack of dizziness pro- 
duced by disease, held “an accident arising out 
of his employment” within the meaning of arti- 
cle 1, § 1, of Workmen’s Compensation Act of 
1912, entitling hack driver to’ compensation 
against employer.—Carroll v. What Cheer Sta- 
bles Co., R. L, 96 Atl. 208. 

73. Accident in Employment.—Employe’s 
straining of muscles in lifting heavy cement 
block while in a sitting position, without ex- 
ternal evidence of injury. but causing pain and 
temporary disability, held an “accident” within 
Workmen’s Compensation Law, § 2394—3 (3).— 
Bystorm Bros. v.. Jacobson, Wis., 155 N. W. 919. 

74. Constitutional Law.—Act No. 25 of 1914, 
requiring manufactories employing ten or more 
persons to pay them in full every 2 weeks, held 
valid.—State v. Cullom, La., 70 So. 338. 


75. Employers’ Liability Act.—In a _ ser- 
vant’s action under the Federal Employers’ Lia- 
bility Act, for injuries in switching cars, evi- 
dence that defendant sometimes engaged in in- 
terstate comerce, without showing the starting 

oint and destination of the car on which he was 
njured, was sufficient to support a verdict for 
the plaintiff.—Cantin v. Glen Junction Transfer 
Co., N. H., 96 Atl. 303. 

76.——Employing Minors.—Laws 1911, c. 479, 
subd. 2, prohibiting employment of minors under 
16 years at carding machines, is valid; the extent 
to which a minor may bind himself by contract 

















being peculiarly within the field of legislative 
discretion, so that any contract might be abro- 
gated by the Legislature under its police power. 
ae v. Appleton Woolen Mills, Wis., 155 N. 
Ww. . 


77. 





Simple Tools.—Railroad section hand, 
whose eye was injured by splinter from head 
of claw bar when struck by a spike maul in re- 
moving spikes from ties, was using simple tools, 
and, where he knew of the battered and spread 
edges of the claw bar, he could not recover.— 
a v. Louisville & N. R. Co., Ky., 181 S. 


78. Warning.—Where a boy, employed as a 
sweeper in a mill, was injured when he put his 
forefinger into the headgear of a spinning frame, 
the master was not liable for his failure to 
warn of the dangerous character of the machine. 
—- v. F. W. Poe Mfg. Co., S. C., 87 S. E 

79. Mortgages—Liens.—Where the mortgagee 
is compelled to redeem from assessment liens 
to protect its rights, the sum expended therefor 
should be included in the amount which the 
mortgagor must pay to redeem from a fore- 
closure of the mortgage.—Carstens & Earles v. 





City of Seattle, Wash., 153 Pac. 1080. 


80. Municipal Corporations—Charter.—A city 
having a freeholders’ charter is subject to gen- 
eral laws, even in municipal affairs, when the 
subject-matter is not covered by the charter.— 
ed of Sacramento v. Adams, Cal., 153 Pac. 


81.——Constitutional Law.—Ordinance of the 
board of commissioners of Jersey City that no 
building shall be constructed on _ residence 
streets, etc., so as to be in front of any private 
dwelling house or so as to cut off its frontage, 
held unconstitutional as transcending the city’s 
police power.—Lavery v. Board of Com’rs of 
Jersey City, N. J. Sup., 96 Atl 292. 


82.——-Governmental Duty.—A city which oc- 
cupied an entire street for the installation of 
waterworks, placing a plug before plaintiff’s 
building and negligently permitting water to 
leak therefrom, causing the building to settle 
and crack, was not acting in a governmental 
capacity, and was liable.—Stifel v, City of St. 
Louis, Mo., 181 S. W. 577. 

83. Limitations of Taxation.—A city cannot 
for the purpose of paying a judgment against 
it levy a tax exceeding the statutory limitation 
as to the amount of taxes which it may levy.— 
People v. Cleveland, C. C. & St. L. Ry. Co., IIL, 
110 N. E. 1021. 

84.——Ordinance.—That the minutes of the 
city council, setting forth an ordinance imposing 
a business tax, were not signed by the mayor or 
other officer, held not to invalidate the ordi- 
nance.—Jones v, City of Carrollton, Ga. App., 
87 S. E. 605. 

85. Navigable Waters— Accretions. — Where 
land is added by river accretion to other land, 
the owner of the land to which it attaches be- 
comes its owner, and his title is not divested 
by subsequent change in the river’s course 
which again separates the land from his.—Grady 
v. Royar, Mo., 181 S. W. 428. 


86. Low Tide.—The term “mean low tide,” 
as applied to Puget Sound, signifies the mean 
or average level of low tides. “Mean lower low 
tide” signifies the mean level of the daily ex- 
treme low tides. “Harmonic plane” is the zero 
adopted by the United States Coast and Geodetic 
Survey of the Department of Commerce upon 
which its tidal tables, charts and maps are based. 
—State v. Scott, Wash., 154 Pac. 165. 

87. Negligence—Pleading and Practice.—In 
actions for damages for personal injury, where 
the negligence complained of is stated in gen- 
eral terms, specific acts of negligence may be 
proven, but, where the specific acts constituting 
the negligence complained of are alleged, acts 
not alleged cannot be proven.—Neison v. Black 
Diamond Mining Co., Ky., 181 S. W. 341. 

88. Nuisanee—Special Damage.—aA suit to en- 
join the keeping of vehicles in front of a livery 
stable adjoining plaintiff’s residence so as to 
obstruct the view from his front porch held 

















222 CENTRAL LAW JOURNAL 


No. 12 








not maintainable where plaintiff failed to show 
that he suffered special damage or inconvenience 
different from the public in general.—Dryden Vv. 
Purdy, Kan., 154 Pac. 221. 

89. Oath—Definition—An “oath” is a solemn 
appeal to the Supreme Being in attestation of 
the truth of some statement, and an outward 
pledge that one’s testimony is given under an 
immediate sense of responsibility to God.—State 
v. Jones, Idaho, 154 Pac. 378. 

90. Partnership—Contract.—Agreement of de- 
fendant’s testator with a third person to advance 
money for the purchase of horses which should 
be shipped by the third person to testator for 
sale, who was to repay himself from the pro- 
ceeds for his advances and to receive a com- 
mission, the profits to be divided, held not to 
form a partnership.—Fiathead County State 
Bank v. Ingham, Mont., 153 Pac. 1005. 

91. Physicians and Surgeons—Confidential 
Relation.—Where plaintiff's employer engaged 
the defendant physicians to treat injured em- 
ployes for compensation to be deducted from 
wages of the employes, held, that the relation 
of patient and physician existed between an in- 
jured employe and the physicians, and that the 
latter owed plaintiff the duty to exercise ordi- 
nary care and skill in treating him.—Viita v. 
Dolan, Minn., 155 N. W. 1077. 

92. Incurable Disease.—The words “incur- 
able disease,” within Rev. Laws 1910, § 6905, 
defining “unprofessional conduct” of a physician 
as obtaining a fee on assurance that an incura- 
ble disease can be cured, mean, when construed 
in the light of sections 2914, 4642, any disease 
which has reached an incurable stage according 
to the general knowledge of the medical profes- 
sion.—Freeman v. State Board of Medical Ex- 
aminers, Okla., 154 Pac. 56. 

93. Reasonable Care.—A physician or sur- 
geon must exercise such reasonable care and 
skill as is usually possessed or exercised by 
physicians or surgeons in gvod standing, of the 
same school of practice in the vicinity, having 
regard for the advanced state of science.—Van 
Boskirk v. Pinto, Neb., 155 N. W. 889. 

94. Que Warranto—Remedy.—Quo warranto 
at the instance of the attorney general of the 
state is the exclusive proceeding to determine 
the legal existence of a public corporation,— 
Evens v. Anderson, Minn., 155 N. W. 1040. 

95. Railroads—aAnticipating Injury.—Though 
employes in charge of a train knew that the 
tracks were in the daytime used by the public, 
they are not bound, when in charge of a train 
running at night or in the early morning, to an- 
ticipate persons on the tracks.—Gulf, C. & S. F. 
Ry. Co. v. Prazak, Tex. Civ. App., 181 S. W. 711. 

96. Look and Listen.—That plaintiff, after 
noticing that the crossing gates were open and 
looking when within six or seven feet of the 
gates, and seeing no train, failed to look there- 
after, did not charge her with contributory 
negligence as a matter of law—Haugen v. North- 
ern Pac. Ry. Co., Minn., 155 N. W. 1058. 

97. Reformation of Instruments — Pleading 
and Practice.—A petition alleging merely that 
plaintiff was uneducated and had little experi- 
ence in business, and therefore did not know the 
meaning of the words “without recourse,” and 
that defendant had represented that he would be 
bound on the note given plaintiff as part con- 
sideration for land, held demurrable; the al- 
legation that he was “an uneducated man” not 
being an allegation that he was illiterate or en- 
titling him to a reformation of the instrument. 
—Baker v. Patton, Ga., 87 S. E. 659. 

98. Removal of Causes—Civil Action.—An or- 
iginal proceeding in mandamus is not removable 
from a state to a federal court; it not being 
a “civil action” within the Removal Acts of 
Congress.—State v. Flannelly, Kan., 154 Pac. 
235. 

99. Sales——-Acceptance.—Where the buyer of 
wine bottles refused to accept them, and title 
thereto had not paSsed from the sellers, who 
thereupon resold the bottles at private sale, 
their only remedy was to sue for damages for 
breach of the contract of sale—Lund v. Lach- 
man, Cal. App., 154 Pac. 295. 

















100. Defenses.—Where the sale contract 
waived all failure of consideration, no defects in 
the horse for which the note sued on was given 
could be pleaded in defense.—Mock v. Kemp & 
Lewis, Ga. App., 87 S. E. 608. 


101. Inspection.—Upon the sale of goods 
by contract giving buyer right to an inspection, 
but containing no warranty, the buyer’s right 
to recover damages for defects did not survive 
bis acceptance after opportunity to discover de- 
fects, unless he notified the seller or returned 
or offered to return the goods.—Peterson v. Den- 
ny-Renton Clay & Coal Co., Wash., 154 Pac. 
123. 

102. Rescission.—In a buyer’s action to re- 
scind for fraud, the question is whether the 
representations were such and made under such 
circumstances that they were reasonably calcu- 
lated to deceive plaintiff, and not whether they 
would deceive an average man.—Kempf vy. Ran- 
ger, Minn., 155 N. W. 1059. 

103. Warranty.— Where the seller of a stal- 
lion represented that it was a sure foal-getter 
such representation, being made to induce the 
purchaser and intended to be relied on by the 
purchaser, and relied on by him, if false and 
known to be so when made, was a fraudulent 











’ warranty.—Barnard v. Napier, Ky., 181 S. W. 624. 


104. Specific Performance — Estoppel. — Spe- 
cific performance of an oral contract to convey 
land is enforced, if at all, on the theory that 
one party has estopped himself from invoking 
the statute of frauds by permitting the other to 
change his position in reliance on the contract 
so that to enforce the statute would be a fraud 
upon him.—Chapel v. Chapel, Minn., 155 N. W. 
1054. . 

105. Street Railroads—Anticipation of Injury. 
—Where a motorman saw the plaintiff and that 
the forward part of the car had passed him, he 
was justified in assuming that plaintiff was in 
no danger of injury, and was not bound to antici- 
pate that he might afterwards come into colli- 
sion with the car.—Osborne v. Bay State Ry. Co., 
Mass., 111 N. E. 43. 

106. Telegraphs and Telephones—Proximate 
Cause.—Where a team of horses were killed by 
lightning while standing at the roadside under 
a telephone wire which sagged within 4 feet of 
the ground, the lightning having first struck a 
pole 150 feet distant, held, that the negligence, 
if any, in maintaining the wire so close to the 
ground, was not the proximate cause of the in- 
jury.—Simon v. Missouri & Kansas Telephone 
Co., Kan., 154 Pac. 242. 

107. Time—Computation.—In view of Gen. St. 
1909, §§ 5251, 5338, 6343, under a life insurance 
policy giving one month—not less than 30 days— 
grace in the payment of premiums, where the 
last day of grace falls on Sunday, the insured 
has the following day in which to make pay- 
ment.—Lightner v. Prudential Ins. Co. of Ameri- 
ca, Kan., 154 Pac. 227. 

108. Towage—Implied Warranty.—In a con- 
tract of towage there is an implied obligation 
that the tug shall be efficient and properly 
equipped for the service, from which the owner 
is relieved only when a breakdown is from 
eauses which could not have been discovered 
and prevénted.—The Enterprise, U. S. D. C., 228 
Fed. 131. 

109. Trover and Conversion—Duplicity.—As 
the statute contemplates only ‘a single notice 
of defenses in an action of trespass and trover, 
a notice is not bad because containing two de- 
fenses not separately stated, either of which 
would defeat the action; duplicity being a de- 
fect only in form.—Bocash v, Martin, Vt., 96 Atl. 
332. 


110. Retention of Checks.—Where defen- 
dant, husband and agent of the owner, at request 
of the plaintiff contractor, drew checks payable 
to plaintiff in amounts owing by plaintiff to ma- 
terialmen, which checks plaintiff indorsed over 
to the proper creditors and handed to defen- 
dant, with a request that he mail same to the 
indorsees, to which defendant agreed without 
qualification, held, that defendant’s retention of 
the checks constituted a conversion thereof.— 
Behrens v. Kruse, Minn., 155 N. W. 1065. 














ih. tod 


_—S —-> =— *-») §- |  —_— — 


